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TECHNOLOGY CAPITAL, LLC, et al.,
Plaintiffs
V. Docket No. 06-51-P-H
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RECOMMENDED DECISION ON MOTIONS TO DISMISS

Defendants Jarden Corporation (* Jarden”), BicycleHolding, Inc. (“Bicyde’), United SatesFlaying
Card Company (“USPC”) and Internationa Playing Card Company, Ltd. (“IPCC") moveto dismissthe
clamsagaing them based on the assartion that this court lacks persond jurisdiction over them, Defendantd]
Jarden Corporation, Bicycle Holding, Inc., The United States Playing Card Compary and Internationd
Paying Card Company Ltd. Motion to Dismiss for Lack of Persond Jurisdiction, etc. (“Rule 12(b)(2)

Motion”) (Docket No. 63),* and based on the assertion that the amended complaint failsto state aclam

! The moving defendants also assert that “service of processis not effective under the Maine Long Arm Statute and
Constitution,” Rule 12(b)(2) Motion at 1, that “thereis no jurisdiction over USPC and processisinsufficient,” id. a 20,
and that “it would offend the bounds of due process to exercisejurisdiction over IPCC, and processisinsufficient.,” id.
Thereis no further mention of service of processin the motion to dismiss. These conclusory statements are insufficient
(continued on next page)



againg them onwhichrelief may be granted, Motion to Dismiss of Defendants Jarden Corporation, Bicycle
Holding, Inc., The United States Playing Card Company and Internationa Playing Card Company, €tc.
(“Rule 12(b)(6) Mation”) (Docket No. 75). | recommend that the court grant the Rule 12(b)(2) motion,
thereby rendering moot the Rule 12(b)(6) motion
I. TheRule 12(b)(2) Motion
A. Applicable Legal Standard
A motion dleging lack of persona jurisdiction is governed by Fed. R. Civ. P. 12(b)(2). Sucha
motion rai sesthe question whether adefendant has* purposefully established minimum contactsin theforum
State.” Hancock v. Delta Air Lines, Inc., 793 F. Supp. 366, 367 (D. Me. 1992) (citation and internal
quotation marks omitted). The plaintiff bears the burden of establishing jurisdiction; however, where (as
here) the court rules on a Rule 12(b)(2) motion without holding an evidentiary hearing, a prima facie
showing suffices. Archibald v. Archibald, 826 F. Supp. 26, 28 (D. Me. 1993). Such ashowing requires
more than mere reference to unsupported dlegationsin the plaintiff’ spleadings. Boit v. Gar-Tec Prods.,,
Inc. 967 F.2d 671, 675 (1t Cir. 1992). However, for purposesof considering aRule 12(b)(2) motionthe
court will accept properly supported proffers of evidence astrue. |d.
Because thisisadiversty case, the court’ s authority to exercise persond jurisdiction over anorn+
resdent defendant islimited by the State of Maine€ slong-arm statute. See American Expressint’l, Inc. v.
Mendez-Capellan, 889 F.2d 1175, 1178 (1st Ar. 1989). As Man€' s long-am datute permits the

exercise of jurisdiction over nonresdent defendants to the “fullest extent permitted by the due process

to present aclaim of insufficient service of processand | will accordingly not consider the question further. The motion
also statesthat it is brought pursuant to Fed. R. Civ. P. 12(b)(3), which isthe defense of improper venue. My conclusion
with respect to the claim of lack of personal jurisdiction makes it unnecessary to consider the question of venue.



clause of the United States Condtitution, 14th Amendment,” 14 M.R.SA. 8§ 704-A(1), theinquiry focuses
on whether the assumption of jurisdiction would violate due process.

Due process requires that each defendant have * minimum contacts with [the forum] such that the
maintenance of the suit doesnot offend traditiond notionsof fair play and subgtantid justice.” International
Shoe Co. v. Washington, 326 U.S. 310, 316 (1945) (citation and internal quotation marks omitted).
Minimum contacts are determined by whether the defendant * purposefully avalls[himsdf] of theprivilege of
conducting activities within the forum State, thusinvoking the benefitsand protections of itslaws” Burger
King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985).

To establish persond jurisdiction over anonresdent defendant, the plaintiff must demondrate that
the defendant is subject ether to “generd” jurisdiction or “specific” jurisdiction. “[A] defendant who has
maintained a continuous and systematic linkage with the forum state brings himsdf within the generd
jurisdiction of that state’' s courtsin respect to al matters, even those that are unrelated to the defendant’s
contactswiththeforum.” Phillips Exeter Acad. v. Howard Phillips Fund, Inc., 196 F.3d 284, 288 (1st
Cir. 1999) (citationsomitted). Absent generd jurisdiction, thiscourt may gtill assumejurisdictionif thedaim
“relates sufficiently to, or arisesfrom, asignificant subset of contacts between the defendant and theforum.”

Id.
The Maine Law Court has determined that
before exercidng its jurisdiction over an out-of- state defendant, the court must
conclude that (1) Maine has a legitimate interest in the subject matter of this
action; (2) the defendant, by its conduct, should reasonably have anticipated
litigetion in Maine, and (3) exercise of jurisdiction by Man€e's courts would
comport with traditiond notions of fair play and substantid justice.

Frazier v. BankAmerica Int’l, 593 A.2d 661. 662 (Me. 1991). Once the plaintiff demondtrates that

Maine hasalegitimateinterest in the controversy and that the requisite minimum contacts exist such that the



defendant should reasonably expect litigation in thisstate, the burden shiftsto the defendant to provethat the
exercise of jurisdiction would not comport with fair play and substantid justice.
B. Factual Background

The amended complaint includes the following relevant factua assertions,

Plaintiff Technology Capita LLC (“Technology Capitd”) isaMainelimited lighility company withits
principd place of busnessin Auburn, Maine. Fantiffs Amended Complaint, etc. (* Amended Complaint”)
(Docket No. 46) 5.2 Plaintiff William K. Kenddll istrustee of The Kendall 1987 Revocable Trugt, atrust
duly established and existing under the laws of the State of Cdifornia. 1d. §6. Defendant Jarden is a
Dédaware corporation with itsprincipa placeof busnessin Rye, New York. Id. §11. Defendant Bicycle
is a Delaware corporation with its principd place of busnessin Cincinnati, Ohio. Id. §12. Defendant
USPC is a Delaware corporation with its principal place of business in Cincinnati, Chio. 1d.  10.
Defendant IPCC is an Ontario, Canada corporation. 1d. 113. Jarden isthe ultimate parent of Bicycle,
USPC and IPCC. Id. 114.

On or about January 18, 2005 Qualtech entered into a contract with JOM, Inc. d//b/a Chipco
Internationd. 1d. {1 15. The contract provides, inter alia, that “Chipco shdl have the excdusive right
worldwide to market” certain sensor-based gaming systems developed by Qudtech. Id. 17. The
technology includes computer chipsthat can be embedded in gaming chips, aswell asdevicesthat can read
information fom, and write information onto, the embedded computer chips, and related integrated

software that enables and controlsthe system. 1d. 118. The contract dso providesthat whileit isin effect

2 All citations are to the redacted public version of the amended complaint unless otherwise indicated.



“Qualtech agreesnot to . . . solicit, initiate or consder the submisson of proposas from any other third
party.” Id. 1 20.

On or about April 20, 2005 Chipco assigned itsrights under the contract to thetrust for the benefit
of Technology Capitd. Id. §22. On or about December 7, 2005 Qualtech purported to terminaethe
contract on the dleged basis that Chipco had breached the contract by assgning it to athird party. 1d.
23. On or about January 24-25, 2006 senior executives of the plaintiffs attended the European Gaming
Show in London, England and learned that Quatech had told gaming industry suppliersthat it had theright
to market the technology. 1d. 28. They learned that Quatech had sgned aterm sheet and non-disclosure
agreement under whichit would sell USPC therightsto distribute the technology. 1d. 129. Thedefendants
have misrepresented to the public that they have the right to market the technology. 1d. § 31.

C. Discussion

The amended complaint assertsthat the moving defendantsintentiondly interfered with the plaintiffs
contract or contracts and intentionaly procured their breach, id. 166 (Count V11); intentiondly interfered
with certain of the plaintiffs prospective economic advantages, id. 172 (Count V1I1); violated the Lanham
Act, id. 176 (Count I X); engaged in false and deceptive trade practices under gpplicable satutory and/or
common law,” id. 1 89 (Count X); misappropriated the plaintiffs trade secrets and/or those of their
predecessorsininterest, id. 1191-96 (Count XI1); committed tradelibel, defametion of title, commercid and
trade disparagement and/or digparagement of title “under gpplicable statutory and/or common law,” id.
101 (Count XI1); committed fraud, id. 11 103-06 (Count X111); committed or aided, abetted and enabled
othersin committing, passing off or paming off of the plaintiffs intdlectud property rights, id. 1 109-14
(Count XIV); engaged in unfair competition, id. 1 116 (Count XV); misgppropriated the technology at

issue, id. 9120 (Count XV1); and committed false advertising, id. 1 123-25 (Count XV1I).



The moving defendantsfirgt contend that this court does not have specific persond jurisdiction over

them because

the contract that is the subject of this action does not involve any contacts with

Maine: it doesnot involve aMaine resdent asaparty or third-party beneficiary,

it was not negotiated in Maine, it was not to be performed in Maine and it isnot

governed by Mainelaw. Moreover, even assuming the facts can be construed to

support tortious conduct by the Defendants, none of the aleged conduct took

placein Maine.
Rule 12(b)(2) Motion a 9. They cite MUNIS, Inc. v. East Orange Bd. of Water Comm’rs, 2002 WL
1162811 (D. Me May 31, 2002 ) at *5, for the proposition that, because their contactswith Mainewere
not ingrumenta in either the formation of the contract or initsbreach, aMaine court lacksjurisdiction over
them. 1d. However, inthat recommended decision, subsequently adopted by Judge Carter of this court,
MUNIS, Inc. v. East Orange Bd. of Water Comn'rs, 2002 WL 1461850 (D. Me. July 8, 2002), the
claim asserted against the moving defendants was breach of contract, 2002 WL 1162811 at * 1, whilehere
the claims assarted againgt the moving defendants do not involve breach of the contract at issue but rather
interference with the contract and numerous other torts. MUNI Sdedlt with theanaysisof “relatedness’ for
purposes of specific jurisdiction “with respect to contract causes of action.” Id. at*5. That anadysisisnot
relevant to the claims asserted here.

The moving defendants go on to contend that “ harm to aresdent, without further contactsin the
forum, isinsufficient to establish specific jurisdiction.” Rule 12(b)(2) Motion a 11. Theplaintiffsrespond
that “ cauq[ing] the consequences of atortious act to occur within” Maineis sufficient under 14 M.R.SA. 8
704-A(2), Mane's long-am jurisdiction statute, and that this is what they have dleged. Pantiffs

Memorandum in Oppaositionto Mation to Dismiss, etc. (* Rule 12(b)(2) Opposition”) (Docket No. 74) & 8.

The plaintiffs cite Noonan v. Winston Co., 135 F.3d 85, 90 (1st Cir. 1998), for the propostion that



“gpecificjurisdiction exigtsif the defendant aimed an act at the forum state, knew the act would likely havea
devadtating effect, and knew the injury would be felt in the forum gate” 1d. a 9 (citation and interna
quotation marks omitted). They contend that thisis precisdy what they have dleged in the amended
complaint. Id.

The amended complaint, however, does not bear thisout. It alegestha Technology Capitd isa
Maine limited ligbility company with its principa place of busnessin Maine, Amended Complaint 5, and
that the moving defendants “knew of the Contract and the Assgnment,” id. ] 24, but not that the moving
defendants knew that Technology Capital was located in Maine, let done any fact that would dlow the
drawing of areasonable inference to support a conclusion that the moving defendants amed their dleged
tortious actions a& Maine, knew that they would have a devadtating effect in Maine and knew that the
resulting injury would be fdt in Mane. The plaintiffs assert that the moving defendants “targeted their
tortious conduct a Maine, requiring Quatech to mail the Termination L etter (viaMaine counsdl) to Chipco
inMaing” Rule 12(b)(2) Opposition a 13, but the only authority cited for this propostion, Exhibit 248 to
the Deposition of Gregory Simko, establishes only that Bicycle required confirmation that Qualtech hed sent
atermination letter to Chipco “to terminate the Agreement in Principle to devel op and market RFID gaming
chips and tables with Chipco Internationa dated 1/18/05,” |etter dated December 22, 2005 from Bicycle
Corporation to Chrigtian Richard, Exh. 248 (included in Exh. A to Rule 12(b)(2) Opposition), at 2. Thisis
not sufficient to dlow the inference thet any of the moving defendants, including Bicycle, amed its aleged
tortiousactivity & Maine. In AccessoriesLtd. of Me,, Inc. v. Longchamp U.SA., 170 F.Supp.2d 12 (D.
Me. 2001), this court held, in the context of an alegation of wrongful interference with a busness
relaionship, that knowledge that the plaintiff’ s principad place of busnesswasin Mane wasinaufficient to

demondtrate that the dleged tortious conduct was expressy amed a Maine, as required to establish



persond jurisdictioninthiscourt. 1d. a 15. The plaintiffsattempt to distinguish Accessories by pointing out
that the moving defendants* did much more than send lettersinto Maine” Rule 12(b)(2) Opposition at 13
but, as noted above, the evidence of the additiona activity they specify does not alow the drawing of a
reasonable inference that the adleged tortious activity was expresdy amed a Maine.

Because the plaintiffs have falled to establish the “relatedness’ prong of the test for the exercise of
specific persond jurisdiction, it isnot necessary to condder in thisregard whether they have shown that the
moving defendants contactswith Maine congtituted purposeful avallment of the benefitsand protections of
Maine s laws or whether the exercise of persona jurisdiction would be fundamentdly fair under the so-
caled “Gedtdt factors” United Statesv. Swiss Am. Bank, Ltd., 274 F.3d 610, 620-21 (1t Cir. 2001).
| will accordingly proceed to condder the plaintiffs' contention that this court may exercise generd persond
jurisdiction over the moving defendants.

Here, the moving defendants assert that none of them has engaged in substantid or systematic and
continuous activity, unrelated to the aleged tortious activity, in Maine, making the exercise of generd
persond jurisdiction impossible, ating Harlow v. Children’s Hosp., 432 F.3d 50 (1st Cir. 2005). Rule
12(b)(2) Motion at 13. Inaone-paragraph argument, the plaintiffs respond thet there is sufficient evidence
to establish abasis for the exercise of generd jurisdiction over USPC and Jarden. They request that this
court “defer its ruling” on this issue, should it “be inclined to conclude’ that it does not have persona
jurisdiction over the moving defendants on the showing made, until the plaintiffs have had “areasonable
opportunity to conduct jurisdictiona discovery.” Rule12(b)(6) Opposition at 18. They assat that “Bicyde

brand playing cardsand other gaming productsare ubiquitousin Maine,” id., but fall tomention IPCC at dll

® The plaintiff in Accessories “ concede[d] that the cease and desist letter [the defendant] sent to Accessories diredly in
(continued on next page)



in this portion of their memorandum of law. Becausethe plaintiffs havefailed to demonstrate abasisfor the
exercise of either specific or genera persond jurisdiction over IPCC,* it isentitled to dismissd of thedams
agang it.

Asuming tha the plaintiffS mention of the three remaining moving defendants in thair minimal
argument is sufficient to preserve their opposition to this portion of the motionto dismiss, but see Graham
v. United Sates, 753 F. Supp. 994, 1000 (D. Me. 1990) (issues mentioned in perfunctory manner,
unaccompanied by effort at devel oped argumentation, deemed waived), the plantiffsrefer gpecificdly only
to “sdes in Maine since 2004 in excess of $500,000.00” by USPC and sales by Jarden of “myriad
productsin Maine under recognized brand names such as Coleman, Holmes, Oster, Sunbeam, Mr. Coffee,
Rivd and Firg Alert.” Rule 12(b)(2) Opposition at 18. In support of thesefactual assartions, the plaintiffs
provide citations to an exhibit to the declaration of Kevin Crawford, filed with the Rule 12(b)(2) motion,
and the entire declaration of Angda Stewart, filed with the oppogtion. 1d.

With respect to aclaim of generd jurisdiction, the First Circuit has noted that
the standard for eva uating the question whether contactsby adefendant with the
forum gdate satify the conditutiond test for generd persond jurisdiction is
considerably more stringent than the standard applied b clams of specific
persond jurisdiction.
Dantonv. Innovative Gaming Cor p. of Am., 246 F.Supp.2d 64, 69 (D. Me. 2003) (citation and internd

quotation marks omitted). In Noonan, the First Circuit held that orders in the amount of $585,000,

together with the solicitation of business in the forum state over a period of eighteen months, were not

Maineis not enough to support aMaine court’ s exercise of personal jurisdiction over [the defendant].” 170 F.Supp.2d at
15.

*In order to be entitled to jurisdictional discovery, aplaintiff must present a colorable claim of jurisdiction and “fads. ..
which show why jurisdiction would be found if discovery were permitted.” Swiss Am. Bank, 274 F.3d & 626. A falureto
even mention IPCC cannot constitute such ashowing. The plaintiffs are not entitled to jurisdictional discovery asto
IPCC.



aufficient to dlow the exercise of genera persond jurisdiction. 135F.3d at 92-94. Here, theplantiffsoffer
even less with respect to USPC. On the showing made, USPC is entitled to dismissa.

Asto Jarden and Bicycle, the moving defendants contend that their status as parent corporationsfor
IPCCisnot sufficient to establish generd jurisdiction. Rule 12(b)(2) Motionat 17. They assert that Jarden
and Bicycle“have absolutely no contactswith the state of Maine.” |d. They provide evidencethat Jarden
is the parent corporation of Bicycle, which in turn is the parent of United States Playing Card Holding
Company, whichinturnisthe parent of USPC. Declaration of John Capps (Attachment 3 to Rule 12(b)(2)
Motion) 1 13. The plantiffs offer as contrary evidence only the declaration of Ms. Stewart. That
declaration establishesthat Stewart bought Bicycle and Bee brand playing cardsand poker chipsin Maine,
Declaration of AngelaL. Stewart (Exh. E to Rule 12(b)(2) Opposition) (“ Stewart Decl.”) 1/ 2, but not that
such brands are manufactured by Bicycle Holding, Inc., the defendant in this case, or that this defendant
should be bound by the contacts with Maine established by the manufacturer of suchitems. Theassumption
necessary to cross that gap goes well beyond the indulgent reading of the complaint that is required in
connection with the congderation of amation to dismiss. Bicycle is accordingly entitled to dismissal.

Thequestioniscloser with respect to Jarden. “ Ordinarily, courts respect the legal independenceof
a corporation and its subsidiary when determining if a court’s jurisdiction over the offspring begets
jurisdiction over the parent.” United Elec., Radio & Mach. Workersof Am. v. 163 Pleasant &. Corp.,
960 F.2d 1080, 1091 (1st Cir. 1992). The presumption of corporate separateness may be overcome by
clear evidence that the parent in fact controls the activities of the subsdiary.” Id. (citation and internd
punctuation omitted). SeealsoHeller v. Allied Textile Cos,, Ltd., 276 F.Supp.2d 175, 184-85 (D. Me.
2003). The plantiffs here offer no such evidence. The Stewart declaration offers Jarden’ s 2005 annua

report asevidencethat “ Jarden sdls products under recognized brand[] namesincluding, without limitation,

10



Coleman, Holmes, Oster, Sunbeam, Mr. Coffee, Riva, and First Alert.” Stewart Dedl. 9. Itisnotat all
clear from that report that each of these brandsisin fact manufactured by aseparate subsidiary rather than
by Jarden itsdlf. However, it isaso not clear that Jarden itsdf does manufacture, sdl or distribute these
products. That question is put to rest by the second declaration of John Capps, which states that Jarden
“does not manufacture, sell or distribute products to retailers or consumers.” Declaration of John Capps
(Exh. 2 to Reply Memorandum of Law in Support of Motion to Dismissfor Lack of Persond Jurisdiction,
etc. (Docket No. 81)) 3. Ontheshowing made, Jardenisaso entitled to dismissa under Rule 12)(b)(2).

Theplaintiffs request for jurisdictiond discovery, Rule 12(b)(2) Opposition a 18, failswith respect
to USPC, Bicycle and Jarden for the same reason it failed with respect to IPCC. Theplaintiffsoffer only
the assertion that Bicycle and Jarden productsare” ubiquitousinMaine.” 1d. Absent some suggestion that
Jarden infact controlsthe activities of the subsidiariesthat sdll what the plaintiffsterm “ Jarden products’ and
that the Bicycle products to which the plaintiffs refer are actudly produced and sold by Bicycle Holding,
Inc., the defendant in this case, the plaintiffs have not met thetest of Swiss American Bank; they have not
identified factsthat “ show why [generd persond] jurisdiction would be found if discovery were permitted.”
274 F.3d at 626. With respect to specific persond jurisdiction, the plaintiffs conclusory assertion that
“[fJurther discovery may dso reved additiond contacts related to the events at issue in thislawsuit that
support Technology Capitd’ sargument for pecificjurisdiction,” Rule 12(b)(2) Oppodtion at 18, issmilaty
insufficient.

My conclusion that the moving defendants are entitled to dismissal for lack of persond jurisdictionin
this court makes it unnecessary to consder the moving defendants dternate argument, Rule 12(b)(2)
Motion at 18-19, that venuein this court isimproper.

1. The Rule 12(b)(6) Motion

11



If the court adopts my recommendation to grant the motion to dismiss for lack of persond
jurisdiction brought by the same defendants who bring the motion to dismissfor falureto sate aclamon
which relief may be granted, therewill be no need to addressthelatter motion.> Accordingly, | recommend
that the Rule 12(b)(6) motion be deemed moot.

[1l. Concluson

For theforegoing reasons, | recommend that the motion to dismissfor lack of persond jurisdiction
filed by defendants Jarden Corporation, Bicycle Holding, Inc., The United States Playing Card Company
and Internationa Playing Card Company, Ltd. (Docket No. 63) be GRANTED and that the motion to
dismissfor fallureto sateaclam on which relief may be granted filed by the same defendants (Docket No.

75) be declared MOOT.

NOTICE

A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum
andrequest for oral argument beforethedistrict judge, if any issought, within ten (10) days after
being served with a copy thereof. A responsive memorandum and any request for oral argument
before the district judge shall be filed within ten (10) days after the filing of the objection.

Failureto file a timely objection shall constitute a waiver of the right to de novo
review by the district court and to appeal the district court’s order.

Dated this 15th day of February, 2007.
/s David M. Cohen
David M. Cohen
United States Magistrate Judge

® The plaintiffs Motion for Leaveto File Surreply Memorandum in Opposition to Second Motion to Dismiss (Docket No.
87) will also be rendered moot.
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